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Introduction

n this brief critigue, | draw attention to three problem areas, which
affect self-funcing either directly or indirectly.  With each such
problem area, we find this common thems:

“white collar misdeeds are profitable.”

It is the writer’s view that the Enrontragedy, the Spitzer Commission
investigation and those of a similar nature are symptomatic of deep-
er mischief. The so-called business modeling often has built-in and
anticipated misdeeds; some litigation is expected and occurs as the
model performs its functions. These business models are taughit in
our business schools as being good for the bottom-line, necessary
to survive in a gliobal sconomy and with as much virtue as
growth/profits will alow. That is, statistical quality control as with
making widgets is now found with business errors. Thus, we find
law schools becoming one of our nation's big growth industries.

These three problem areas are briefly discussed and then followed
by a conclusicn which hopefully will be useful to setf-funders:

B Changing Face of Insurance

B Conflicted Interest

B Unfair Practices.




Changing Face of Insurance

Assault on The Actuary
The actary is = proponent of sound

rates, well-defined risks and disciplined
underwriting. Tts recommendations are .

usually contrary to those of marketing.
Over the years, this balance in power has
shifted to marketing.

Demutualizations

It is not necessary for me to list all of the
demuralizations, which have occurred in
recent years. Suffice it to say that for
each such reorganization, the insured
was taken from (a) a risk pool managed

by fiduciaries to (b) a risk pool managed

by non-fiduciaries.

Bad Faith Denials
The practice of bad faich denials is on the
increase because it is part of the new

insurance business model to self and deny. |

Bad faith denials in some insurance lines
is endernic.

Accounting Practices

With generally accepted accounting prac-
tices, insurers enjoy a big spike in earnings
when business is placed. This delights the
marketers and stockholders to such an
extent that it is factored into the business
model of the insurer. It has the direct
result of (a} favoring the marketer over the

actuary and (b) making the practice of sell .

and deny good business sense.

Financing and Banking

In the marriage of insurance and bank-
ing/finance (usuaily but not necessarily
with an affiliate bank) recently permitted
by federal law it will be the
banking/finance, which will emerge

dominant. As a result, new operating |
t =)
paradigms are being seen. Such new par-

adigms will favor the marketer over the
actuary with predictable consequences.
Further, as far back as Venice following
the Renaissance and old London Llovds,
banks and insurers were not permitted to
mix. The good reasons for this are and
will continue to be seen,

Dominance of

Insurance Departments

The tradional role of state insurance
regulations grows less tenable as banking
(and financial services) and insurance
merge. However, should such regulation
diminish in power, the autocratic tactdcs
of many msurers and the general polidcal
environment with state-elected commis-
sioners will be contriburing facrors. For
most insurance traditionalists, 50 Herods
are preferable to one Caesar. Two of the
more common temptations which the
insurance departments must resist are
these: (a) political pressure to go along
with insurance pracdces, etc. which fos-
ter the states’ economy and (b) future
plans of the nsurance department per-
sonne! to look to their future as potential
candidates for insurance company
employment opportunites.

fsee page 21)
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B Self-Funding and Business Virtue {continsed from page 1)

Conflicted Interest

Background

One has a conflicted interest if it is finan-
cially advantageous to make Decision A as
opposed to Decision B given that the
decider has the full option to either A or B.
Conflicted interest is not per se improper but
it is suspect. At the very best, a conflicted
interest will put the decider at a significant
disadvanrage if the matter is ever litigated.

Examples of Conflicted Interest

B Insurers offering both claims admin-
istration services (so-called ASO
arrangement) and also stop-loss
whether by a single company or by
an affiliate.

work as employees of accounting
firms which also do the audit work
for the same plan.

Plan vendors {e.g., claims audit
firms) the compensation of which is a
function of claims recovered,
reduced or denied.

State insurance departments and
their inherent bias for fully insured

Actuaries who do health care plan

{conventional, Blues or HMOs) and ‘

against self-funding. Discrimmatory
tax assessments for uninsured risk
pools would be an example.

W Claims gaming by, or against, the
stop-loss carrier.

B Plan supervisor’s ability to help the
stop-loss carriers and hurt the
employer, or vice versa, by cooperat-
ing with the provider network.

B Non-disclosed vendor compensation
or significant perks.

Unfair Practices

Such practices are of three types:

M Claims

M Fair Trade

Il Anti-Trust.

Infractions may be state or federal
in nature.

Examples of such infractions are as follows:
1. Claims
A bad faith claim denial is one that
violates any of the generally accepted
rules of practice (at least 50 in num-
ber found in laws, regulations and
court decisions).
2. Fair Trade
Examples of violations of fair wade
practices are:
* Rebates, advantages and
mducements
* Contingent commissions
* Minimum preminm disguised as a
self-funded plan
* Secrecy or non-disclosure
conditions made part of agreements.

3. Resmaint of Trade
* Predatory pricing
* Collusive actions
* Tyving agreements.

Litigations numbering in the thousands
(which are reported) and in the tens-of-
thousands (which are sertled or not
reported) nearly all revolve around one
or more of these unfair practices.

Conclusions

Given the present back-slidden conditon
of our national business ethics, the
emplover seeking virtue (or at least pru-
dence) will find more comfort with self-
funding than the funding alternatves.
This is because the self-funder becomes a
miniature insurer and it is able to con-
wol, directly or otherwise, all of the plan-
related functions. The self-funded plan
will be as virtuous as the employer wish-
es; this is not true with any of the orher
funding options.
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